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STATEMENT OF THE CASE
A. Nature of the Case

Plaintiffs, Shawn and Shellee Goodspeed ("the Goodspeeds"), seek damages and rescission
of contract against Defendants, Robert and Jorja Shippen ("the Shippens"), relating to the purchase
and sale of a newly constructed home in Rigby, Idaho. The Goodspeeds allege, among other things,
that the recurring sub-water issues in the basement breached the implied warranty of habitability.
The Shippens knew of the sub-water problem prior to selling the residence and did not disclaim the
implied warranty of habitability.
B. Course of Proceedings

Upon leaming of the intrusion of sub-water in their newly purchased home and of the subwaters' recurring nature, the Goodspeeds sent notice to the Shippens under the Notice and
Opportunity to Repair Act on September 26, 2008 and October 29, 2008 to allow the Shippens to
remedy the sub-water issues. R. Exs. 7 and 8. The Shippens denied this request on November 18,
2008. R. Ex. 9. Accordingly, the Goodspeeds filed suit against the Shippens on January 6,2009.
R. Vol. I, pp. 2 - 9.
During the course of the proceedings, the trial court allowed three subsequent amendments
to the Goodspeeds' complaint, with the Third Amended Complaint being the final complaint before
the Court. R. Vol. III, p. 567a.

Plaintiffs filed a number of requested jury instructions with the trial court on December 28,
2010, among which was proposed Jury Instruction No. 34, which is the subject of this appeal:

INSTRUCTION NO. 34
Disclaiming a warranty requires a conspicuous provision (text in
large, bold, or capital letters) which is clear and unambiguous, fully
disclosing the consequences of its inclusion. This places a heavy
burden on the builder to show the buyer has relinquished the
protection afforded to the buyer by public policy and that the buyer
has done so knowingly. By this approach, boilerplate clauses (ready
made or form language), however worded, are rendered ineffective
thereby affording the consumer the desired protection without
denying enforcement of what is in fact the intention of both parties.
A knowing waiver ofthis protection will not be readily implied and
should be obtained with difficulty.
Tusch Enterprises v. Coffin, 113 Idaho 37,45
- 47 (1987); Black's Law Dictionary, 2 nd
Pocket Ed., Bryan A. Gamer (2001)
"Boilerplate", Myers, 114 Idaho 432, 437
(1988).
R. Vol. III, p. 721. As can be seen, the jury instruction was marked with a number of legal
authorities on the topic of the proposed jury instruction. Id. A jury trial commenced on January 11,
2011 through January 14,2011. After the evidence was presented, ajury instruction conference was
held in chambers on January 14,2011 to discuss the ramifications of this and other jury instructions.
R. Vol. IV, p. 932. Thereafter, counsel was allowed time to preserve their proposed instruction for
appeal, which Plaintiffs did as it relates to proposed instruction No. 34. The Court did not give
Instruction No. 34 on the basis it had misunderstood from the evidence that the Goodspeeds had
actual knowledge of this provision. R. Vol. IV, p. 931.
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After the verdict was rendered, the Goodspeeds filed a Motion for Judgment
Notwithstanding the Verdict and Motion for Reconsideration on February 9, 2011 alleging that it
was error for the Court to exclude Jury Instruction No. 34 on the basis, as asserted in the instructions
and legal authority submitted therewith, that the disclaimer must not only be understood by the buyer
but also that it be clear and conspicuous and not just mere boilerplate language. R. Vol. IV, pp. 863 865. Upon review of the record, the District Court recognized that Defendants' counsel had
erroneously represented that paragraph 32 of the Purchase and Sale Agreement was specifically
explained to and understood by the Goodspeeds. Jd. at pp. 932 - 934. As such, the district court
acted within its discretion and granted a new trial based on this mistake of fact and law. Jd. at pp.
932-935.
The Shippens subsequently filed this appeal with the Court.

C. Statement of Facts
Shawn and Shellee Goodspeed are from Tennessee. Tr. p.8:14-15. They requested ajob
transfer and came to Idaho to move closer to family and settle down. Tr. p. 15:11-8,224:10-20.
They liked the Rigby, Idaho area because it offered them a place close to work, family, and outdoor
recreational activities. Tr. pp. 8: 16 - 9: 12, 224: 10-20. They wanted a house with enough room for
the kids and for Shellee's father to come and live with them. Jd.
In searching for homes, the Goodspeeds learned of sub-water (water that rises from the
ground up due to farmer flood irrigation) in the Rigby area and notified their Realtor, Randy Stoor,
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that they had no interest in looking at homes with these issues. Tr. p. 11 :20-24; 12: 17-23; 116:23 117: 8. In their home search, the Goodspeeds came upon the Shippen house (319 N. 3709 E, Rigby,
Idaho) located in Woodhaven Creek Estates subdivision. Its MLS listing read as follows:
PUBLIC INFO: [ ... ] * *THERE HAS BEEN CONCERN ABOUT
SUB WATER IN JEFFERSON COUNTY, HOWEVER THIS
HOME HAS NOT HAD SUB ISSUES AND TO GIVE THE
BUYER PIECE [s.i.c] OF MIND BUILDER WILL INSTALL A
LEACHING SYSTEM AROUND HOME AND PROVIDE 1 YEAR
WARRANTY ON CONSTRUCTION**
PRIVA TE INFO: There has been some concern about sub water in
Jefferson County. This particular home has never had sub issues
but to give the buyer peace of mind the builder is going to install a
leaching system with a drainage field from the east side to the west
side of the home to prevent the possibility of there every [s.i.c.]
being any sub issues.
(Emphasis added. Capitalization in original). R. Ex. 1. Both of these sections were made available
to the Goodspeeds without any wrongdoing on the part of theirrealtor. Tr. pp. 115:7 - 117: 16; R.
Ex. 49, Tr. p. 9:6-25. After doing a walkthrough of the house, the Goodspeeds submitted an offer
on the house on June 16,2007. R. Ex. 3. The Shippens accepted the offer the next day. Id.
This offer was made on a standard real estate form commonly used by Idaho Realtors which
is referred to as Form RE-21. Id. See also Tr. pp. 13:20 - 14:2; 99:21-25; 117:24 - 118: 10; 125: 1825; R. Ex. 49 Tr. pp. 22: 19 - 23:4 and 23:9-13. No evidence was presented that Section 32 of this
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agreement stood out or was otherwise brought to the Goodspeed's attention. I In fact, the parties
never discussed a disclaimer of warranties. Tr. P. 112: 14-17; 119:3-9.
Instead, Mrs. Shippen testified she was not aware of anything in the contract that would
notify the Goodspeeds the house would not be habitable. Tr. P. 262:8-14. The evidence showed the
Goodspeeds intended the home as their primary residence and that it would be habitable. Tr. pp.
13:13-15; 14:15 -15:6; 15:11-20; 21:12-20; 38:8-13; 41:18-23; 41:24-42:15; 104:5 -105:6;
119:3-9; 225:22 - 226: 17. The evidence also showed that the Shippens understood the Goodspeeds
would inhabit the home and that the Shippens intended for the home to be habitable. R. Ex. 1,
138:16-23; 145:22 - 146:3; 191:22 - 192:10; 262:1-21.
The Goodspeeds, who are not attorneys and relying on the representations of the MLS listing,
even sought to ensure the livability of the home by requesting a builder's warranty for a minimum

1 During the trial, Defendants' counsel read Paragraph 32 to Mr. Goodspeed. Tr. 73: 18 - 75:2. He also asked
Mr. Goodspeed at trial what he thought some of the terms of that paragraph meant. Tr. 74:6-18. He also asked Mr.
Goodspeed ifhe and his wife signed the agreement. Tr. 74:19-20,75:21 - 76:1l. Mr. Goodspeed was never asked
whether he read this provision of the contract before signing it. Mr. Goodspeed was never asked whether his realtor drew
his attention to this section or explained this section specifically to him. Instead, Mr. Goodspeed confinned this was a
form agreement and that he believed the home would still be habitable. Tr. p. 114: 1-2; 99:21 100:4.
Without mentioning paragraph 32, Defendants' counsel did previously ask Mr. Goodspeed generally if his
realtor explained the contract to him. Tr. 58: 8-10. However, no further testimony was presented regarding the scope
of such explanation, so there can be no determination that paragraph 32 was actually called to the Goodspeeds's
attention.
Additionally Defendants' counsel asked Mr. Stoor generally whether as part of his job as a realtor he "goes
over" the purchase and sale agreement with his clients and whether he "tries'· to explain all ofthe details. Tr. 126:410. But Defendants' counsel never asked Mr. Stoor whether he specifically reviewed paragraph 32 with the Goodspeeds
in this case or explained it to them. Tr. 126:4 - 128: 12. Instead, again, Defendants' counsel simply asked Mr. Stoor what
he thought that provision meant and whether there were any particular addendums regarding the implied warranty of
habitability. !d. Therefore, Defendants never established the Goodspeeds actually knew this provision existed or that
this provision was anything more than a boilerplate contract.
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of one year. R. Ex. 3, Section 4. They had no intention of disclaiming any warranty of habitability
after a year of the purchase. Tr. p. 82:7-10.
Contrary to the Goodspeeds, Robert and Jorja Shippen are both from Jefferson County and
have lived there almost their entire lives. Tr. pp. 136: 18-24. Mr. Shippen has been in the home
construction business for over forty (40) years. Tr. p. 137:20 - 138:5. They are very familiar with
sub-water in the county and its causation. Tr. pp. 136:24 - 137:7; 179:23 - 180:1; 258:2-22. In fact,
they were aware of sub-water problems in the Woodhaven Creek subdivision before they began to
construct the residence. Tr. p. 180:2-5; 258:11-15.
Upon commencing construction in the spring of2006, the Shippens had the home excavated.
Mr. Shippen was involved with the inspections and progress of the home. Tr. p. 186: 13-15; 259:2224. He had a hole next to the foundation of the walkout basement dug even deeper so he could
observe the subwater over the course of the construction.

Tr. p. 187:14 - 188:14.

As the

construction continued, subwater began to rise. Tr. p. 188: 15-19. He could see it. !d. The subwater
flooded the basement during the final phases of construction in 2006. Tr. pp 188:20 - 190: 1. When
Mr. Shippen saw this, he told his wife and son. Tr. pp. 189:21-23; 260:5-8.
The Goodspeeds assert that the Shippens never told them of this flooding. Tr. pp. 20: 11-19;
64:15-17; 65:23 - 66:4; 84:14-18; 87:8-21; 102:17-23; 112:5-8; 113: 16-20; 133:25 - 134:2;
226:18 - 227:3. Randy Stoor testified there were no discussions by the Shippens or their realtor
about the house having subwater problems. Tr. pp. 117:17-20, 132:19-23. The Shippens never
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amended the MLS listing to the house. R. Ex. 1, R. Ex. 49 Tr. pp. 10:1-17; 10:24-11:22; 117:17-20;
263:21-25. And so the Goodspeeds purchased the residence on or about July 3, 2007. R. Ex. 4.
After purchasing the house, the Goodspeeds immediately began improving the house,
including the basement so the family could move in. Tr. p. 21:21-25. Within a few months of
purchasing the home, they learned the house had previously flooded. Tr. pp. 22:16-21; 227:4-9.
They were shocked and immediately confirmed their understanding of the MLS representations that
the home had not had subwater and would not ever have subwater problems. Tr. pp. 22:23 - 23-3;
227: 10-16. They contacted Mr. Shippen who told them not to worry about the 2006 flood because
it was due to canal rupture. Tr. p. 23:4-24; 227:14-16.
Despite Mr. Shippen's verbal assurance, the home continued to have subwater problems. In
September, 2007, the subwater flooded the grass and landscaping near the walkout basement and
came within inches of intruding into the house. Tr. p. 23:25-25:10; 83:1-6; 227:25-228:16. The
Goodspeeds added a second sub-pump/leaching system to keep the water away. Tr. p. 26: 15 - 27:9.
Mr. Goodspeed testified he was sure the problem was not from a broken sprinkler pipe because the
well pump would be running all the time. Tr. 24:23 - 25:3. No evidence was presented that Mr.
Goodspeed had clipped any pipes working on his property. Tr. pp. 1 - 293. Mr. Shippen assured the
Goodspeeds subwater would not come into the house. Tr. p. 24:15-17.
In 2008, the Goodspeeds had the same problems occur, with subwater this time intruding
through the cracks in the foundation and causing the basement water's lift station to tum on and run
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continually. Tr. pp. 25: 11- 27: 15; 83:7-9; 2293 - 230:6; 272: 12 - 273: 13. The subwater also soaked
the carpet and floorboards. Tr. p. 26:4-8. Both sub-pumps/leaching systems were running in 2007
and 2008. Tr. p. 27: 10-12. Mr. Goodspeed asked Mr. Shippen what could be done about this now
obviously recurring problem, to which Mr. Shippen admitted nothing could be done to stop it. Tr.
p. 27: 13 - 28: 10. The Goodspeeds were met with the same response in their attempts to comply with
the Notice and Opportunity to Repair Act, and subsequently filed suit on January 6, 2009. R. Ex.
7,8, and 9.
Since suit was filed, the subwater problems have continued. In 2009, as is evidenced by the
DVD and pictures introduced into evidence (R. Exs. 5a-f and 6), the subwater again sprung up in the
yard and through the cracks in the foundation. See also Tr. pp. 33: 19 - 24: 14; 36:3 -38:7; 83: 13-15:
231:6 - 242: 13. The subwater flooded the entire basement to the depth of a couple of inches and was
seeped up by the sheetrock walls six inches high. Id. While not in evidence, the house again
suffered sub-water problems in the summer of 20 11, after the trial.
This recurring problem caused the Goodspeeds to stop finishing the basement in 2008, after
the problem was revealed and a pattern of subwater flooding became apparent. Tr. p. 28: 11-19. By
that time, Shawn had already completed approximately eighty percent (80%) ofthe basement for his
family. Tr. pp. 41 :24 - 42: 15 The basement covers one half (12) ofthe square footage of the house.

Id. The basement contains virtually all of the mechanical devices that make the home habitable
(such as the furnace, water heater, water pump, and water softener). Tr. at p. 38:8-13.
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As a result, the habitability of the home has been impeded on numerous occasions and the
jury should have been instructed on the law as it relates to an adequate disclaimer of the implied
warranty of habitability.

ISSUE ON APPEAL

Whether the trial court abused its broad discretion by granting a new trial for not instructing
the jury on the law regarding a disclaimer of the implied warranty of habitability.

STANDARD OF REVIEW

Whether the trial court erred in granting a new trial is examined for a manifest abuse of
discretion. Sheridan v. St. Luke's Regional Medical Center, 135 Idaho 775, 780, 25 P.3d 88, 93
(2001).
"A district court may grant a new trial for an error in law, occurring at the trial." Idaho R.
Civ. P. 59(a)(7). The appellate court exercises free review over the correctness of jury instructions
because it is a question oflaw. Bailey v. Sanford, 139 Idaho 744, 750, 86 P.3d 458, 464 (2004). If
such an error in law occurs, "the district court has a duty to grant a new trial under Rule 59(a)(7),

even though the verdict is supported by substantial and competent evidence." Craig Johnson
Const., L.L.C v. Floyd Town Architects, P.A., 142 Idaho 797, 800 - 801, 134 P.3d 648, 651 - 652
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(2006) (emphasis added). A trial court has broad discretion in this ruling. Sheridan, 135 Idaho at
780,25 P.3d at 93.
Thus, the sequence of [the appellate court's] inquiry is: (1) whether
the district court correctly perceived the issue as one of discretion; (2)
whether the district court acted within the outer boundaries of its
discretion and consistently with the legal standards applicable to the
specific choices available to it; and (3) whether the district court
reached its decision by an exercise of reason.
Jd. The trial court has this broad discretion because it "is in a far better position to weigh the

demeanor, credibility and testimony of witnesses, and the persuasiveness of all the evidence."
Jd. quoting Quick v. Crane, 111Idaho 759, 727 P.2d 1187 (1986).

So long as there is evidence presented at trial to support the instruction, the instruction should
be given. Jd. "A requested jury instruction must be given if it is supported by any reasonable view
of the evidence, Bailey, 139 Idaho at 750, 86 P.3d at 464, but the determination of whether the
instruction is so supported is committed to the discretion of the district court. State v. Elison, 135
Idaho 546, 552, 21 P.3d483, 489 (2001)." Craig Johnson Const., 142 Idaho at 800 - 801,134 P.3d
at 651 - 652 (2006).
All of these elements have been met and the decision of the trial court should be affirmed.
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ARGUMENT

I.

THE DISTRICT JUDGE RECOGNIZED THE ISSUE OF A NEW TRIAL WAS ONE
OF DISCRETION.
This Court is charged with primarily determining whether the District Judge recognized his

role as being one of discretion. Sheridan, 135 Idaho at 780, 25 P.3d at 93.
The Honorable Gregory S. Anderson, the District Judge in this case, recognized his role in
granting a new trial as one of discretion: "The decision or grant to deny relief pursuant to a motion
to reconsider is within the sound discretion of the trial court and, absent a manifest abuse of
discretion, will not ordinarily be disturbed on appeal." (Citations omitted). R. Vol. IV, pp. 924 - 925.
Further the Court recognized:
On a motion for new trial, a trial court has broad discretion and may
weigh the evidence and credibility of the witnesses. [ ... ]. Unlike
the rule which applies to motions for directed verdict or j.n.o.v., a
trial court may set aside the jury's verdict and grant a new trial
pursuant to LR.C.P. 59(a) even though there is substantial evidence
to support the verdict. [ ... ]A trial court is not required to view the
evidence in a light most favorable to the non-moving party.
Id. (Citations omitted). Where the District Judge recognized and perceived his role as one of
discretion, this Court must next determine whether the District Judge acted within the outer
boundaries of his discretion within the legal standards, and whether he reached his decision by an
exercise of reason.
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II.

THE DISTRICT JUDGE ACTED WITHIN THE BOUNDS OF HIS DISCRETION
AND CONSISTENTLY WITH THE LAWS REGARDING THE DISCLAIMER OF
THE IMPLIED WARRANTY OF HABITABILITY.
For more than one hundred (100) years, the Supreme Court ofldaho has stated that the

decision to grant a new trial is solely within the discretion of the trialjudge and will not overturn that
decision in the absence of an abuse of discretion. Jacksa v. Gilbert, 4 Idaho 738, 44 P. 555, 555
(1896) ("the action of the lower court will not be interfered with unless the record shows an abuse
. of discretion on the part of the lower court"). In Jacksa, while the Court states the jury obviously
ignored the jury instructions, it also recognized that the trial court is charged with "correctly stat[ing]
the law applicable to the case." Id.
Further, the trial court has the discretion to instruct the jury on "any matter it believes
necessary and appropriate to aid in resolution of the issues at hand." Idaho R. Civ. P. 51(a)(1).
The trial court in this case further correctly recognized:
A requested jury instruction must be given if it is supported by any

reasonable view of the evidence, Bailey, 139 Idaho at 750,86 P.3d at
464, but the determination of whether the instruction is so supported
is committed to the discretion of the district court. State v. Elison,
135 Idaho 546, 552, 21 P.3d 483,489 (2001). Clearly, a requested
jury instruction need not be given if it is either ((1)] an erroneous
statement of the law, [(2)] adequately covered by other instructions,
or [(3)] not supported by the facts of the case. State v. Eastman, 122
Idaho 87, 89 831 P.2d 555, 557 (1992).
Even so, when the
instructions taken as a whole do not mislead or prejudice a party, an
erroneous instruction does not constitute reversible error. Bailey, 139
Idaho at 750,86 P.3d at 464.
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(R. Vol. IV, pp. 934 - 935) citing Craig Johnson Canst., 142 Idaho at 800, 134 P.3d at 651.
(Enumeration added). The trial court also recognized (4) "[w ]hen a jury verdict is rendered on the
basis of incorrect instructions, the appropriate remedy is the granting of a new trial." Walton v.

Portlatch Corp., 116 Idaho 892, 897, 781 P.2d 229,234 (1985). Respondents will address each of
these four issues below.
In this case, Judge Anderson recognized that in instructing the jury on the law, there was a
critical deficiency that may substantially affect the outcome of the underlying case, namely the
failure to instruct on the disclaimer of the implied warranty of habitability. Such a determination is
within the discretion of the trial court. In an effort to educate the jury on the matter, Goodspeeds
filed the following proposed jury instruction:
INSTRUCTION NO. 34
Disclaiming a warranty requires a conspicuous provision (text in
large, bold, or capital letters) which is clear and unambiguous, fully
disclosing the consequences of its inclusion. This places a heavy
burden on the builder to show the buyer has relinquished the
protection afforded to the buyer by public policy and that the buyer
has done so knowingly. By this approach, boilerplate clauses (ready
made or form language), however worded, are rendered ineffective
thereby affording the consumer the desired protection without
denying enforcement of what is in fact the intention of both parties.
A knowing waiver of this protection will not be readily implied and
should be obtained with difficulty.
Tusch Enterprises v. Coffin, 113 Idaho 37, 45
- 47 (1987); Black's Law Dictionary, 2nd
Pocket Ed., Bryan A. Gamer (2001)
"Boilerplate", Myers, 114 Idaho 432, 437
(1988).
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A.

The Proposed Jury Instruction Is a Correct Statement of the Law.

As will be discussed, the implied warranty of habitability rises as a matter of public policy
and is only disclaimed with difficulty. An effective disclaimer must fully disclose the consequences
of its inclusion, be conspicuous, and actually be the agreement of the parties.

1.

The Rise ofthe Implied Warranty of Habitability.

The Idaho Supreme Court has specifically declared that public policy demands that the rules
of caveat emptor do not apply to the purchase and sale of a new residence. Bethlahmy v. Bechtel,
91 Idaho 55, 67 - 68,415 P.2d 698, 710 -711 (1966). Instead, an implied warranty of habitability
will be imputed against the builder-vendor to protect the consumer. Id. This is an implied warranty
of fitness that the house will be habitable. Id. To hold otherwise would be a "manifest denial of
justice" where a buyer does not stand on equal ground to inspect the house as a builder who is daily
engaged in the building and sale of houses. Id. Instead, public policy demands an implied warranty
extend from the builder-vendor of the home:

2 This warranty extends not only from the builder, but also from the seller/vendor, provided the seller/vendor
of the new construction has "expertise in the construction business and exercised control over the construction of [the
home], as would a builder developer, then the implied warranty would extend from [the Seller]." Tusch, 113 Idaho at
48, 740 P.2d at 1033. In Tusch, the Court held that because the seller had extensive experience in the road construction
industry and periodically stopped by the job site during construction the implied warranty would extend from the seller
as well. ld. at 48 49. See also Bethlahmy, 91 Idaho at 67, 415 P.2d at 710 (holding a builder-vendor, bears liability
for the warranty of habitability). In this case, Robert Shippen, the principle behind Marriott homes has been in the home
construction business for more than 40 years. Tr. pp. 137: 17 - 138:5. He was the individual on site inspecting the
progress of the home. Tr. pp. 136: 13 - 138: 15; 147:6 - 9. When he learned of the sub-water, he notified his wife who
was also very familiar with sub-water. Tr. pp. 258: 15-22; 260:5-8.
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The mores of the day have changed and the ordinary home buyer is
not in a position to discover hidden defects in a structure. A home
buyer should be able to place reliance on the builder or developer
who sells him a new home, the purchase of which in so many
instances, is the largest single purchase a family makes in a lifetime.
Courts will judicially protect the victims of shoddy workmanship.
Consumer protection demands that those who buy homes are entitled
to rely on the skill of the builder and that the house is constructed so
as to be reasonably fit for its intended use. The average purchaser is
without adequate knowledge or opportunity to make a meaningful
inspection of the component parts of a residential structure.

Tusch Enterprises v. Coffin, 113 Idaho 37, 47, 740 P.2d 1022, 1032 (1987) citing Moxleyv. Laramie
Builders, Inc., 600 P.2d 733, 735 (Wyo. 1979).
The implied warranty of habitability extends to latent (concealed or dormant) defects which
manifest themselves within a reasonable time. Tusch, 113 Idaho at 50. It extends to latent defects
because "it is unrealistic to expect buyers to consult geotechnical and other experts about defects that
are not even apparent.,,3 Id. at 47.

The builder is the one who created the latent defect and the

builder is in the better position to remedy and guard against such defects.

]d.

If the habitability of the home is impaired, liability attaches to the builder-vendor of the
residential property regardless of fault - a form of strict liability. Id. at 46 - 47; Phillip L. Burner
& Patrick J 0 'Connell on Construction Law, §9:72 (2002).

Notably, the habitability of the home need only be impaired for a breach of the implied
warranty to arise. Id.

3 In this case, where the MLS mentioned sub-water issues were in the county, it specifically stated this house
did not have sub-water issues and the Goodspeeds relied on that representation. The MLS listing was never altered.
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2.

The Boiler Plate Terms of the Purchase and Sale Agreement Are
Insufficient to Waive the Implied Warranty of Habitability

A disclaimer is strictly construed against the builder-vendor. Tusch. 113 Idaho at 45 - 46.
This places a heavy burden on the builder-vendor to show the buyer has relinquished the protection
afforded to the buyer by public policy and that the buyer has done so knowingly. Id. '''By this
approach, boilerplate causes, however worded, are rendered ineffective thereby affording the
consumer the desired protection without denying enforcement of what is in fact the intention of both
parties.'" Id. citing Crowder v. Vandendeale, 564 S.W. 2d 879 (Mo. 1978) (Emphasis added). A
knowing waiver of a warranty will not be readily implied and should be obtained with difficulty.

Tusch, 113 Idaho at 46; Myers v. A.a. Smith Harvestore Products, Inc" 114 Idaho 432, 437, 757
P.2d 695, 700 (CL App. 1988).
"Boiler plate" language is defined as "ready made" or "fixed or standardized contractual
language" (i.e. form language). Black's Law Dictionary, 2nd Pocket Ed., Bryan A. Garner (2001)
"Boilerplate". On the contrary, a term that is individually fashioned in an agreement is not
boilerplate language. Snyder v. Miniver, 134 Idaho 585, 588, 6 P.3d 835,838 (2000). In that case,
the Court affirmed that a standard earnest money agreement sent through the purchasing agent's real
estate agent was a "boilerplate" agreement where it was a pre-printed, generic form. Id. at 586 588. Even the Idaho District Court has recognized that clauses generally found in most real estate
agreements are boilerplate clauses. See Batchelor v. Payne, 2009 WL 2929264, 2 - 3 (2009)
(Holding a merger clause contained in a purchase and sale agreement was boilerplate language where
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the same or similar language can be found in most all real estate purchase agreements). A boilerplate
agreement can also be identified as a form contract that has spaces to insert various contract terms.
Tucekv. Huff, 115 Idaho 905, 905,771 P.2d 923, 923 (Ct. App. 1989).
Restated, it should be clear to both the seller and the buyer that a disclaimer was intended and
accepted. If it is not clear or the disclaimer is found in mere boilerplate language, the disclaimer is
construed against the builder-vendor.
In this case, the evidence was clear the alleged disclaimer was boilerplate language. Shawn
Goodspeed, Randy Stoor (the Goodspeed's realtor), and even Dave Chappel (the Shippen's realtor)
testified this was a form or boilerplate contract commonly used throughout Idaho.

Shawn

Goodspeed testified:
20
21
22
23
24
25
1
2

Q
Would you please tum to Exhibit Number 3? Do
you recognize this document?
A
Yes. It's the sales - purchase and sales
agreement from the transaction.
Q
Okay. Did you write every word in that
purchase and sale agreement?
A
No. This is, as I understand, kind of a
cookie cutter form used for these types of documents.

[ ... ]

21
22
23
24
25

Q
Was it your intent that the - let me ask
this: Was this - other than what we just talked about
in Section 4, is this a pretty standard form contract?
A
Yeah. I think it's just a form that's used
by, you know, realtors every day.

Tr. pp. 13:20 - 14:2; 99:21-25 (Emphasis added). Randy Stoor confim1ed this was a boilerplate
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agreement:

5
6

Q
Now if you would tum to Exhibit 3,
Plaintiffs' Exhibit 3. Do you recognize this document?
A
Yeah, that's a standard purchase and sale
agreement we use. This is the offer that we made on
the property.
Q
I'm sorry. You said that was a standard. Is
this a form that's filled out?
A
It's a form that's printed by the state

7
8
9
10

association or provided, and we fill in the blanks.
Q
Okay. So kind of a boilerplate type of
agreement?
A
Right.

24
25
1

2
3
4

Tr. pp. 117:24 - 118:10. (Emphasis added). Even Shippens' counsel recognized the Purchase and
Sale Agreement was a form when inquiring of Randy Stoor:
18
19
20
21
22
23
24
25

Q

And now this form that you used, it was
prepared by somebody from the realtors association, I
take it?
A
Attorneys hired by the realtor association in
Boise.
Q
And you're probably after this, what, 30 years
you are pretty much familiar with this form.
A
Yes.

Tr. pp. 125:18 - 25. In fact, the Shippens' own realtor recognized this was a form or boilerplate
agreement:
19
20
21
22
23

24

Q.
(BY MR. DUNN:) Is that a standard real
estate document?
A.
Yes.
Q.
I believe it's got a number on it that's
fairly common in southeast Idaho.
What is that number?
18

25
A.
RE-21.
1
Q.
And so in your experience, could you
tell the jury what's the purpose of Plaintiffs
2
3
Exhibit 3, which is the RE-21?
[ ... ]
9
A.
The purpose of the document is to
10
present an offer from a prospective buyer through a
11
Realtor to another Realtor who represents a
prospective seller in order to eventually consummate
12
a sale.
13
R. Ex. 49 Tr. pp. 22:19 - 23:4 and 23:9-13. (Emphasis added). Because the Purchase and Sale
Agreement is a boilerplate, cookie cutter, standard form and for the reasons mentioned below, it
should be rendered ineffective as a disclaimer of the implied warranty of habitability.

3.

The Alleged Disclaimer Is Not Conspicuous And Is Therefore Ineffective.

Disclaiming a warranty also requires a (1) conspicuous provision (text in large, bold, or
capital letters ) which is (2) clear and unambiguous, fully disclosing the consequences of its inclusion.

Tusch, 113 Idaho at 45 - 46,740 P.2d at 1030-1031; Myers, 114 Idaho at 437,757 P.2d at 700.
Thus, to disclaim the implied warranty of habitability, not only must the provision meet the clear
language requirement, but it must also be conspicuous. Appellants only argue the language was clear,
not that it was conspicuous.
The District Judge recognized a definition of "conspicuous" as it relates to commercial
transactions under I.e. § 28-1-201:
(10) "Conspicuous," with reference to a term, means so written,
displayed, or presented that a reasonable person against which it is to
operate ought to have noticed it. Whether a term is "conspicuous" or
19

not is a decision for the court. Conspicuous terms include the
following:
(A) A heading in capitals equal to or greater in size than the
surrounding text, or in contrasting type, font, or color to the
surrounding text of the same or lesser size; an
(B) Language in the body of a record or display in larger type than the
surrounding text, or in contrasting type, font, or color to the
surrounding text of the same size, or set off from the surrounding text
of the same size by symbols or other marks that call attention to the
language.
Idaho Code Ann. § 28-1-201(10) (West). This definition has been accepted in the case ofA1yers,
114 Idaho at 438,757 P.2d at 701. In that case, the Court of Appeals held that because the language
in the disclaimer contained large, bold, capital letters it was conspicuous. Id. While that case dealt
with the sale of goods, interestingly it discussed the issue of conspicuous language in the context of
disclaiming implied warranties such as the warranty of merchantability and of fitness for a particular
purpose-two theories which in essence are the heart of the implied warranty of habitability and are
the product of public policy just like the implied warranty of habitability.4 Further, that case
acknowledges that "(t]he breadth of implied warranties is governed by the Uniform Commercial
Code." 5 Id. at 437. Not insignificantly, even though the buyer had a chance to read the agreement

4

See Bethlahmy v. Bechtel, 91 Idaho at 67 - 68, 415 P.2d at 710 - 71l.

5 That case references Idaho Code § 28-2-316 Exclusion or Modification of Warranties.
In that statute, subsection 2 references language that would satisfY the language requirement of a disclaimer, but
recognizes that language must still be conspicuous. Understandably then, there are two parts to a disclaimer of an
implied warranty: (1) that the language to disclaim is sufficient, and (2) that it is conspicuous. Subsection 3 of this statute
mentions that warranties may be excluded where the purchaser has an opportunity to inspect the goods. However, this
Court has stated that buyers of real property are in no position to discover latent defects that may arise as it relates to the
habitability of the property. Tusch, 113 Idaho at 47,740 P.2d at 1032. Therefore, subsection 3 would not apply and the
disclaimer must contain not only the right language, but also be conspicuous in nature.
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in Myers, the Court emphasized that this disclaimer was "not" like the other print found in other
parts of the document. Id. at 438 (emphasis in original). Thus, the language element alone is not
enough-the way it is displayed also matters.6
While Defendants disavow the authority of the Idaho Uniform Commercial Code to define
the term "conspicuous", they are firm in their assertion that they are entitled to attorneys fees because
the purchase and sale of a home is a commercial transaction. See Appellant's Briefat p. 36. That
is, Defendants seek relief for attorneys fees under the allegation that a sale of a house is a
commercial transaction, but will not defer to the Idaho Code regarding commercial transactions for
a definition of conspicuous. Defendants justify this argument with the argument that a home is not
a "good". See Appellant's Briefat pp. 28 - 29. However, Defendants fail to recognize that the term
"conspicuous" is defined under the "General Provisions" of Chapter 1 of that title, not under Chapter
2, dealing with the sale of goods.
Regardless of whether the commercial code applies, while I.C. § 28-1-201 (1 0) contains a
very good definition of the term "conspicuous", it is not the only source of understanding for the
term "conspicuous." For example, Merriam-Webster Dictionary defines the term "conspicuous"
as "obvious to the eye or mind", or "attracting attention".

Merriam-Webster's Dictionary,

"Conspicuous", www.merriam-webster.com/dictionary/conspicuous (last updated 2012). Black's
Law Dictionary defines the term as "clearly visible or obvious". Black's Law Dictionary, 2nd Pocket

6

See prior footnote.
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Ed., Bryan A. Garner (2001) "Conspicuous". Both of these common definitions are in line with the
commercial transaction definition of "conspicuous." Text that mirrors the text around it is not
obvious to the eye, nor does it attract attention. It is not clearly visible or obvious. Instead, it blends
in and is inconspicuous. The typed language is made conspicuous by making it appear in bold,

italicized, underlined, CAPITAL LETTERS, or ALL OF THE ABOVE. Effort must be made to
have it stand out or it is not conspicuous.
Other states have recognized that there is more than just a language requirement for a
provision to be conspicuous. For example, in Schulze v. C &H Builders, the Missouri Court of
Appeals again recognized the holding in Crowder v. Vandendeale, supra, that "to prove a waiver [of
the implied warranty of habitability], the seller must 'show [(1)] a conspicuous provision which [(2)]
fully discloses the consequences of its inclusion' and [(3)] demonstrate that this agreement was 'in
fact" reached; however "[ a] knowing waiver of this protection will not be readily implied." 761
S.W.2d 219, 222 (Mo. Ct. App 1988), citing Crowder 564 S.W. 2d at 881, n. 4. Even though the
court in that case did not rule on whether the language was conspicuous or not, focusing instead on
whether the agreement fully disclosed the consequences of its inclusion in light of conflicting
provisions, it is clear that being conspicuous is more than a "full disclos[ ure of] the consequences
of its inclusion" as Appellants argue in their brief here. It must be a conspicuous provision that
makes the disclosure. Id. It has to visibly set itself apart from the other language.
While the Court may expect such an interpretation from the "Show Me State" of Missouri,
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this Court has already recognized the Missouri precedent in Tusch. Notably, this Court addressed
the issue of a boilerplate agreement and being conspicuous in tandem:
The majority of states permit a disclaimer of an implied warranty of
habitability, but the disclaimer must be clear and unambiguous and
such disclaimers are strictly construed against the builder-vendor. Belt
v. Spencer, 41 Colo.App. 227, 585 P.2d 922, 925 (1978); Bridges v.
Ferrell, 685 P.2d 409, 411 (Okla.Ct.App.1984); Crowder v.
Vandendeale, 564 S.W.2d 879 (Mo.1978) (en banc). We agree with
these courts and particularly with the Missouri Supreme Court:
[O]ne seeking the benefit of such a disclaimer must not
only show a [1] conspicuous provision which [2] fully
discloses the consequences of its inclusion but also that
[3] such was in fact the agreement reached. The heavy
burden thus placed upon the builder is completely
justified, for by his assertion of the disclaimer he is
seeking to show that the buyer has relinquished protection
afforded him by public policy. A knowing waiver of this
protection will not be readily implied. Crowder, supra, at
881 n. 4 (emphasis in original).
The Court explains its approach: "By this approach, boilerplate
clauses, however worded, are rendered ineffective, thereby affording
the consumer the desired protection without denying enforcement of
what is in fact the intention of both parties." Id., at 881. Accord
Petersen v. Hubschman Construction Co., Inc., 76 Il1.2d 31, 27
Ill.Dec. 746,751,389 N.E.2d 1154, 1159 (1979).

Tusch, 113 Idaho at 45-46, 740 P .2d at 1030 - 1031 (Emphasis and enumeration added). While the
case in Tusch did not have a clause regarding a disclaimer of the implied warranty of habitability,
the Court immediately continues its analysis after adopting the Missouri standard:
The disclaimers in the instant case fall woefully short offUlfilling
these requirements. Because the implied warranty ofhabitability is
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a creature ofpublic policy, public policy dictates that it be waived
only with difficulty. The party asserting that it has been waived bears
the burden of proving that it has been knowingly waived. Clearly,
when no mention is made of the implied warranty of habitability in
a contract, and the contract contains only general language stating
there are no warranties other than those contained within its four
comers, any purported waiver of the implied warranty of habitability
is ineffective.
Because we find that the implied warranty of habitability has not been
disclaimed, we proceed to the next topic.
Id. (Emphasis added). The Court therefore did not analyze whether the language in the Tusch
agreement was "conspicuous" because quite simply, the language in that agreement did not exist.
However, that does not change this Court's adoption of the standard analyzing whether the implied
warranty of habitability has been disclaimed. In doing so, the Court sought to ensure as a matter of
public policy the implied warranty of habitability is obtained with difficulty. In essence, this adopted
standard contains an ever beloved three part test:

1.

The disclaimer provision must fully disclose the
consequences of its inclusion;

2.

The disclaimer provision must be conspicuou~ AND

3.

The disclaimer provision must in fact be the agreement
reached.

In analyzing these three prongs, it is noteworthy that Tusch has recognized as a matter of
public policy that such a disclaimer will be construed against the vendor, not against the drafter.ld.
at 45. In this case, the alleged disclaimer fails at least two of the three prongs. It must only fail one
to be rendered ineffective.
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i.

The Disclaimer of the Implied Warranty of Habitability Is Not
Conspicuous And Is Mere Boilerplate Language.

The alleged disclaimer in this case states:
32. ENTIRE AGREEMENT. This agreement contains the entire
Agreement of the parties respecting the matters herein set forth and
supercedes all prior Agreements between the parties respecting such
matters. No warranties, including, without limitation, any warranty of
habitability, agreements, or representations not expressly set forth
herein shall be binding on either party.
R. Ex. 3. Notably, Section 32 does not expressly mention "the implied warranty of habitability".
It does not even mention the work "implied". But even if the language contained in this provision
is deemed sufficient, it is still not conspicuous. No evidence refuted the boilerplate nature of this
agreement. There are no blanks filled in relating to a disclaimer of the implied warranty of
habitability.7 See R. Ex. 3. As is readily observed, there are no large letters disclaiming the
warranty. Further, upon examination of Exhibit 3, this Court will also note that provision 32 is
identical in format to all thirty-six (36) sections of this agreement. It blends in. It does not stand
out. It is not obvious. It does not attract attention. It is not in bold, italic, or CAPITAL letters to
set it apart from the rest of the agreement. It is not in any way CONSPICUOUS. Not only must the
language exist, however worded, it must also be conspicuous. Therefore, the implied warranty of
habitability was not effectively disclaimed.

7 While there was some discussion regarding the scope of the "standard Builder's Warranty" the testimony
bifurcates the two warranties such that they should not be construed together. Tr. p. 82: \-14.
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ii.

The Disclaimer Provision Contained in the Boilerplate
Agreement Was Not The Agreement Reached.

It is clear from the record all parties intended the residence to be habitable. Because the
warranty is implied, the Court may look beyond the four comers of the document to make this
determination. "An implied warranty arises as a matter of law so it is not barred by the parole
evidence rule." Standard Brand, Inc. v. Consolidated Badger Co-op, 89 F. Supp. 5, 9 (E.D. Wis.

1950). See also Valley Re}i'igeration Co. v. Lange Co., 242 Wis. 466, 471, 8 N.W.2d 294, 297
(1943) (The parole evidence rule does not apply to implied warranties "because the warranty is
created by law and not by the parties' agreement."). Further, this Court recognized in Tusch that one
of the issues as to whether a warranty was disclaimed was whether the disclaimer was in fact the
agreement reached. Tusch, 113 Idaho at 46. If the Court is to determine whether the parties actually
intended to reach the terms of the written agreement, it must necessarily analyze parole evidence.
Here, it is clear everyone expected the residence to be habitable. Mr. Shippen made a
representation that the house would be habitable that was never retracted.
1
Q.
Okay. If you look at Plaintiff's
2
Exhibit Number 3 - Number 1, excuse me, in the
3
public information section, if you look about
4
two-thirds of the way through that section, there's
5
some asterisk language there where it says: there
6
has been.
7
A.
Uh-huh
8
Q.
Coud you read into the record what that
9
says?
lOA.
There has been concern about subwater in
11
Jefferson County; however, this horne has not had sub
26

12
13
14
15

16
17

issues, and to give buyer peace of mind - excuse
me - builder will install leaching system around
the home and provide a one-year warranty on
construction.
Q.
Okay. And then would you also read that
private info section.

[ ... ]
24
25
1

2
3
4

5
6

7
8
9
10
11
12
l3
14
15

16
17
18
19
20
21
22

A.
There has been some concern about
subwater in Jefferson County. This particular home
has never had sub issues, but to give the buyer
peace of mind, the builder is going to install a
leaching system with a drainage field from the east
side to the west side of the home to prevent the
possibility of there ever being any sub issues.
Q.
Okay. Now, would you classifY yourself
as a specialist or a home inspector?
A.
No.
Q.
Okay. So the only information that you
use is information given to you; is that correct?
A.
Yup. That's my assessment and
information given me.
Q.
Okay. And you obtained that information
in the MLS listings from conversations that you had
with Robert Shippen, correct?
A.
Correct.
Q.
Okay. Was that language that you just
read in the MLS listing, was that ever removed from
the MLS listing?
A.
Was it removed?
Q.
Yes.
A.
I don't believe so, no.

Testimony ofDave Chappel, R. Ex. 49 Tr. pp. 10: 1-17; 10:24 - 11 :22. Randy Stoor also confirmed
the no sub-water language was never removed from the MLS listing. Tr. p. 117:21 - 23. The
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Goodspeeds relied on the MLS representation, understanding the home had not and would never
have sub issues, thus rendering the entire house habitable:

5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24
25
1
2
3
4
5
6

Q

Were there other things that gave you peace of
mind about purchasing this property -- in addition to
this language here was there other information in the
MLS listing that gave you peace of mind?
A
Yeah, the installation of the pump was, to me
just that. Wasn't needed but to ensure peace of mind.
That's the way it was conveyed to me by Mr. Shippen.
It was just going above and beyond to add additional
security so there wouldn't be something to worry
about.
Q
He had mentioned - Mr. Dunn had mentioned
that there were - he had mentioned that information
about public information. Was there anything in the
private information that gave you peace of mind?
A
Is it okay in look at it again?
Q
I'm sorry. You can't - I think you have it
there.
THE COURT: Exhibit Number l.
THE WITNESS: Yeah, where it says this
particular home has never had subissues, but to give
the buyer peace of mind, the builder is going to
install a leaching system with a drainage field from
the east side to the west side to prevent the
possibility of there ever being any subwater issues.
Q
So is it your testimony that you had
peace of mind from that statement?
A
Yes.

Testimony ofShawn Goodspeed, Tr. pp. 104:5 - 105:6. (Emphasis added). It was the Goodspeed's
intent to reside in the house as their primary residence. Mr. Goodspeed testified:
13
14

Q.
Did you intend to inhabit this home as your
primary residence?
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15

A.

Yes.

[ ... ]

11
12
13
14
15
16
17
18
19
20

Q.
When you purchased the property,
did you expect the home to be habitable?
A.
Of course, it's a brand new home.
Q.
SO did you expect it to continue to be
habitable?
A.
Yeah. I expected to have my family live in
this home for years, if not generations.
Q.
Did you epect the workmanship of the home to
be covered as well?
A.
Yes.

Tr. pp. 13:13 - 15; 15:11 - 20. Randy Stoor also confirmed that he understood the Goodspeeds
intended to inhabit the house. Tr. p. 119:3 - 9. If anything, the Goodspeeds were looking to protect
themselves to have the house be habitable any way they knew how:
15
16
17
18
19
20
21
22
23
24
25
1
2
3
4
5
6

Q.

You mentioned that you tried to take steps to
protect yourself, as well?
A.
Yeah, this is where we requested a one year
minimum warranty.
Q.
Okay. So you understood then, Mr. Goodspeed,
that there had been a representation that the home had
not had subissues and this was installed to just add
another layer of protection?
A.
Yeah, the MLS listing tells us there's never
been any flood subwater issues and that it also insures
us peace of mind that there won't be any. And then in
addition, in Section 4 of this agreement, is where we
mentioned builder provides a standard builder warranty
for a minimum of one year.
Q.
Okay. Did you expect the MLS representations
to be included in that warranty?
A.
Of course.
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Testimony of Shawn Goodspeed, Tr. pp. 14: 15 - 15:6. (Emphasis added). Shellee Goodspeed also
testified of her intent to inhabit the home.
22
23
24
25
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

Q

Okay, and did this MLS listing give you peace
of mind about purchasing this property?
A
Yes, it did.
Q
Okay, why was that?
A
Well, it stated in there that were no subwater
issues and that there wouldn't be any subwater issues.
Q
Would you please read there in that exhibit
where that's found?
A
It's under the private info and it's also
under the public info.
Q
Okay, so it's found in two places.
A
Yes.
Q
Okay. And you relied on these
representations?
A
Absolutely. Why would somebody put in an MLS
listing that the property had never flooded if, indeed
it hadn't been flooded? Why would they put that in
there.
Q
You intended to inhabit this house as your
primary residence?
A
Of course, I did.

Tr. pp. 225 :22 - 226: 17 (Emphasis added). Shellee Goodspeed also testified she was looking for a
place to have her father live in the basement of the home and allow rooms in the basement for kids
to live in while the kids attended college. Tr. p. 224:13-20.
The Goodspeeds were not reluctant about the habitability of the house. They immediately
began landscaping the yard. Tr. pp. 21: 12 - 20; 41: I 8 -23. They immediately finished the driveway.
ld. And, perhaps most significantly, they immediately began finishing their basement. Tr. p. 41: 18
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-23. The basement constitutes half of the living space in the house, and the Goodspeeds finished
eighty percent (80%) of the basement with the intent of inhabiting the basement before learning of
the recurring subwaterproblem. Tr. pp. 41 :24 - 42:15. The basement contains the furnace, the water
heater, the pump and water softener. Tr. at p. 38:8-13. They only stopped improving the basement
when they realized there was a sub-water problem and that it was recurring-both of which they
learned after the purchase of the house. Tr. pp. 22:16 - 23:3; 41:24 - 42:15; 79:22 - 80:15.
Maybe even more revealing is the Shippen's testimony regarding their understanding of the
purpose of the residence and the effect of subwater. Mr. Shippen testified:
16
17
18
19
20
21
22
23
[

Q

Do you believe a general contractor should be
aware of subwater issues?
A
Yes.
Q
And is that because subwater impedes the
livability of a home?
A
Well, yes. There's a lot of factors involved.
Q
So, yes?
A
Yes, uh-huh.

... ]

22
23
24
25
1
2
3
4
5
6
7

Q
Okay. You understood that the Goodspeeds would
be inhabiting the house as their primary residence?
A
Yes.
Q
Okay. Was there anything in the contract
you're aware of that should have notified the
Goodspeeds that the house was not of quality
construction?
A
It was of quality construction.
Q
Is your answer, no, then?
A
Read the question once more.
Q
Sure is there anything in the contract you're
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8
9
10

aware of that should have notified the Goodspeeds that
the house was not of quality construction?
A
No.

Tr. pp. 138:16 - 23; 191:22 - 192:10

Further evidence that the parties did not agree on the disclaimer is the fact the parties in
communicating through their Realtors never discussed a disclaimer of warranties. Randy Stoor
testified:
3
4
5
6
7
8
9

Q.
Okay. And did you have any indication from
Shawn and Shellee Goodspeed that they did not intend to
inhabit this house?
A.
No.
Q.
Okay. Did you and Dave Chapple ever discuss a
disclaimer of warranties as it related to this house?
A.
No.

Tr. p. 112:14-17; 119:3 - 9. Jorja Shippen testified there was nothing giving the Goodspeedsnotice

that the home would not be habitable:

2
3
4
5
6
7
8
9
10
11
12
13 .
14

sure you've seen that talks about the seller is going
to provide a standard builder's warranty. Is that
correct?
A.
Yes.
Q.
You understood that that warranty would likely
cover workmanship on the property.
A.
Yes.
Q.
Okay. And is there anything that you're aware
of in this contract that would notifY the Goodspeeds
that this home would [not] be habitable?
A.
No.
Q.
And you understand that they intended to
inhabit this home as their primary residence.
A.
Yes.
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15
16
17
18
19
20
21

Q.
You're familiar with what an MLS listing is;
correct?
A.
Yes.
Q.
And you understand that that is a listing that
is published to the public to showcase a property; is
this that correct?
A.
Yes.

Tr. p. 262:1 - 2l. Additionally, if the Shippens were not concerned with whether they would be
liable for a breach of the implied warranty of habitability, they would not have installed the leaching
system.

It is clear from the evidence that Section 32 was never bargained for-it was just sitting there
inconspicuously in the form agreement commonly referred to by Realtors all over the State of Idaho
as form RE-2l. There was no evidence that it was specifically explained to or brought to the
attention of the Goodspeeds.
Because the language was not bargained for and was instead inconspicuous, boilerplate
language, Judge Anderson correctly recognized that the jury should be instructed on the standard for
the disclaimer of an implied warranty and that the failure to do so was a failure to instruct the jury
on the applicable law.
As a result, this Court should affirm the decision of the trial court.

B.

The Proposed Jury Instruction Was Not Covered by Other Jury Instructions.

A jury instruction may be given if it is not addressed by other jury instructions. Craig

Johnson Canst., L.L.C, 142 Idaho at 800, 134 P.3d at 65l. However, it is apparent from the record
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that the jury instructions actually given to the jury do nothing to instruct the jury regarding the
disclaimer ofa warranty. Jury Instructions 15 through 21 address the breach of an express warranty.
Nothing in these instructions address the disclaimer of a warranty. Jury Instructions 22 and 23 are
the only instructions regarding the implied warranty of habitability. These instructions only discuss
the rise of the implied warranty and damages related thereto. They do not address the critical
requirements for the disclaimer of this implied warranty. For this reason, Respondents submitted
their Proposed Jury Instruction No. 34. See R. Vol. III, p. 721.
Even if this Court were to construe that some language in Jury Instructions 15 through 21
may somehow be instructive to the jury on the disclaimer of a warranty, as explained above, as a
matter of public policy for consumer protection, the standard for disclaiming an implied warranty
of habitability is different than other disclaimers and should be treated independently and fully
explained to the jury.
Accordingly, this Court should affirm the decision of the trial court where the omitted jury
instruction was not covered by other instructions.
C.

The Proposed Jury Instruction Was Supported by the Facts of the Case.

A proposed jury instruction must be supported by the facts of the case. Craig Johnson

Const., 142 Idaho at 800,134 P.3d at 651. In the interest of not repeating the arguments and evidence
already presented at length, Respondents will briet1y outline the facts that support the need for
Proposed Jury Instruction No. 34:
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•

The Purchase and Sale Agreement was a boilerplate agreement. Tr. pp. 13 :20 - 14:2;
99:21-25; 117:24 -118:10; 125:18-25; R. Ex. 49 Tr. pp. 22:19 - 23:4 and 23:9-13;
R. Vol. IV p. 933.

•

Provision 32 did not expressly state that an "implied" warranty or the "implied
warranty of habitability" is disclaimed. R. Ex. 3, p. 7.

•

Provision 32 was not conspicuous, but instead is identical in format to all the prior
and following provisions of the agreement. R. Ex. 3.
While the Goodspeeds signed the agreement and reviewed it with their realtor, no
evidence exists that provision 32 was specifically brought to the Goodspeeds'
attention. Tr. pp. 73:18 -76:11; 126:4 - 128:12.

•

The parties never discussed a disclaimer in the contract. Tr. pp. 112: 14-17; 119:3-9;
262:8-11.

•

The Goodspeeds intended to inhabit the house. Tr. pp. 13:l3-15; 14:15 - 15:6;
15:11-20; 21:12-20; 38:8-13; 41:18-23; 41:24-42:15; 104:5-105:6; 119:3-9;
225:22 - 226:17.

•

The Shippens intended for the Goodspeeds to inhabit the house. R. Ex. 1, 138: 16-23;
191:22 - 192:10; 262:1 - 21.
The Shippens represented in the MLS the home would be protected against sub-water
to giver the buyer peace of mind and the MLS was never amended to imply
otherwise. R. Ex. 1, R. Ex. 49 Tr. pp. 10: 1-17; 10:24-11:22; 117: 17-20; 263:21-25.

•

The Goodspeeds were not told of the flooding until after the fact of purchase. Tr. pp.
20:11-19;64:15-17; 65:23-66:4; 84:14-18;87:8-21; 102:17-23; 112:5-8; 1l3: 1620; 133:25 - l34:2; 226: 18 - 227:3. 8

8 Robert Shippen disputes this point, claiming he notified the Goodspeeds of the sub-water during one of
the walkthroughs. Notably this standard does not require the facts to be undisputed, simply that there be facts to support
the instruction. The jury is charged with weighing the evidence ultimately deciding the outcome. Regardless, this does
not change the fact the jury should have been given the proper instruction on the law to analyze whether in light of the
evidence the implied warranty of habitability was disclaimed. The trial judge has broad discretion in making this
detennination.
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•

The habitability of the house was impaired by the intrusion of water. R. Exs. 5a-f
(Photographs), R. Ex. 6 (DVD), Tr. R. pp. 23:25 - 28:25; 33: 19 - 35:14; 36:3 - 38: 13;
83:1-15; 227:25 - 242:14;

•

The Goodspeeds stopped improving the home because of the impediment to its
habitability. Tr. p. 42: 16-22.

•

The implied warranty of habitability was not simply a one year warranty. Tr. p. 82: 114.

As shown in summary here and above, where facts support the issues raised by the law
contained in the jury instruction, it should have been presented for the jury to consider in
deliberations. Failure to instruct the jury on the law regarding the disclaimer in this case was
prejudicial to the Goodspeeds. Judge Anderson correctly recognized this and correctly granted anew
trial. This Court should therefore affirm the action of the trial court.

D.

Where the Proposed Jury Instruction Was Correct Statement of the Law, it
Was Error to Exclude it and a New Trial is Appropriate.

A requested jury instruction must be given if it is supported by any reasonable view of the

evidence. Bailey, 139 Idaho at 750,86 P.3d at 464. The trial court also recognized "[w]hen ajury
verdict is rendered on the basis of incorrect instructions, the appropriate remedy is the granting of
a new trial." Walton, 116 Idaho at 897, 781 P.2d at 294. Respondents hereby reincorporate their
argument presented in Section II (A) (1 - 3) of this memorandum in support ofthe fact that proposed
Jury Instruction No. 34 is in fact a correct statement of the law in the State ofIdaho. To disclaim
a warranty, not only must a disclaimer exist, but it must also be conspicuous to the buyer, not just
mere boilerplate language, and that the disclaimer must in fact be the agreement of the parties. This
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disclaimer must be obtained with difficultly and be construed against the builder. Accordingly, the
jury instruction should have been given and a new trial is appropriate.

III.

THE DISTRICT COURT REACHED ITS DECISION BY AN EXERCISE OF
REASON.
The final element that this Court must evaluate under the standard of review is that of

whether the District Judge reached his decision through an exercise of reason. Sheridan, 135 Idaho
at 780, 25 P.3d at 93. Given the foregoing explanation, and in light of the law and facts, Judge
Anderson did not merely hold that a new trial was necessary without further analysis. Instead he
held, after considering all the facts and having considered the applicable law, that the alleged
disclaimer was a boilerplate, inconspicuous disclaimer where "it is not in bold face type, large text,
or capital letters. There are no symbols or other marks that set it apart from the surrounding text.
And, it appears among other boilerplate at the end of the Agreement." R. Vol. IV, p. 933. The court
further reasoned:
[I]t is possible the jury determined the implied warranty of
habitability was not breached because it had been disclaimed by
Goodspeeds. Therefore, the jury should have been instructed on how
to determine ifthe implied warranty of habitability had been waived.
[ ... ]. This Court cannot rule out the possibility that the proposed
jury instruction may have provided needed guidance to the jury
regarding the existence and/or waiver of the implied warranty of
habitability. Failure to give the instruction may have been prejudicial
to Goodspeeds.

Id. Therefore, the trial judge recognized under Walton, supra that the failure to properly instruct the
jury was grounds for a new trial and correctly granted a new trial. His decision should be affirmed.
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ATTORNEYS FEES ON APPEAL
I.

APPELLANTS' REQUESTS FOR FEES SHOULD BE DENIED.
A.

The Request for Costs Attorneys Fees at the Trial Level Was Properly Denied.

The issue of attorneys fees below is improperly before this Court. Appellants' request for
attorneys fees at the trial level below fails to recognize the trial court's decision as it relates to
granting a new trial regarding the warranty of habitability. While Appellants point to law and
contract provisions allegedly allowing attorneys fees and costs to the prevailing party, Appellants
fail to recognize they have not prevailed.
Further, the agreement states that it relates to "legal action[ s] or proceeding[ s] which are in
any way connected with the Agreement." R. Ex. "3". Appellants themselves argue the contract
disclaims any implied warranties. Appellants would therefore have to concede that the contractual
issues have not been resolved.
Further the prevailing party determination is within the sound discretion of the trial court.
Idaho R. Civ. P. 54(d)(l)(A) and (B). "Where [ ... ] there are claims [ ... ], the mere fact that a
party is successful in asserting or defeating a single claim does not mandate an award of fees to the
prevailing party on that claim. The rule does not require that. It mandates an award of fees only to
the party or parties who prevail 'in the action.'" Chenery v. Agri-Lines Corp., 106 Idaho 687, 693,
682 P.2d 640,646 (Ct. App. 1984). Citing Idaho R. Civ. P. 54(d)(l)(B). So just because a party
prevails on one, three, or even seven of the claims in the action, that party may still not be considered

38

the prevailing party.
Judge Anderson correctly used his sound discretion in recognizing this principle:
Plaintiffs are entitled to a new trial on one of the numerous causes of
action that were originally tried. Nevertheless, Plaintiffs could obtain
the relief they seek-and ultimately become the prevailing party-if
they successfully prove a breach of the warranty of habitability.
Accordingly, it would be premature for this Court to issue a decision
either granting or denying Defendants' motion for attorneys fees and
costs.
R. Vol. IV, p. 957.
Appellants cite to Johnson v. McPhee as authority that this Court has the authority to grant
fees under 12-120(3) provided the party prevails on the commercial transaction. Johnson v. McPhee,
147 Idaho 455, 470, 210 P.3d 563, 578 eCt. App. 2009). That case did not involve an implied
warranty of habitability and dealt instead with separate claims of negligence and a commercial
transaction related to a real estate agent's representation of a developer. Id. However, if the
purchase and sale of a personal residence is recognized as a commercial transaction, surely the
warranties, express or implied, that stream from the purchase would also be part of the commercial
transaction. Therefore, where Respondents may still ultimately prevail at trial on the warranty of
habitability, an award of fees is improper on appeal. Because Appellants are not the prevailing party
below, their request for fees and costs should be denied.

B.

Appellants' Request for Costs and Attorneys Fees on Appeal Should Also Be
Denied.

An award offees is improper on appeal where the appellants do not prevail. See Idaho Code
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§ 12-121 and I.AR. 40 and 41. Given the trial court's broad discretion and the record that supports
the trial court's decision, Appellants should not prevail in this action.
Regarding I.e. § 12-121, any request for fees must be brought pursuant to Idaho R. Civ. P.
54(e)(1) which states: "attorneys fees under section 12-121, Idaho Code, may be awarded by the
court only when it finds, from the facts presented to it, that the case was brought, pursued or
defended frivolously, unreasonably, or without foundation." See also Sammis v. MagneTek, Inc.,
130 Idaho 342, 354, 941 P.2d 314, 326 (1997) (denying a request for fees where the position on the
appeal was not unreasonable or frivolous).

For the aforementioned reasons contained in this

Response, Respondents' arguments are well reasoned and based upon well established principals of
law.
Regarding I.A.R. 40, again, Appellants must prevail to be granted their costs.
Furthermore, the standard for the award of attorneys fees pursuant to LAR. 40 is the same
or similar to that ofLC. § 12-121: "an award of attorneys fees on appeal may be granted under I.C.
§ 12-121 and LAR. 41 to the prevailing party when this Court is left with the abiding beliefthat the
appeal has been brought or defended frivolously, unreasonably, or without foundation." Beale v.

Speck, 127 Idaho 521, 539, 903 P.2d 110, 128 (1995). Again, for the aforementioned reasons,
Respondents defenses are well reasoned and supported by the aforementioned authorities.
Appellants should be denied their requests for costs and fees.
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II.

RESPONDENTS SHOULD BE GRANTED THEIR FEES AND COSTS ON APPEAL.
Respondents request their attorneys fees and costs in responding to this appeal pursuant to

I.C. § 12-121, Idaho R. Civ. P. 54(d) and (e), and LA.R. 40 and 4l.
Pursuant to I.A.R. 40, costs are allowed as a matter of course to the prevailing party unless
otherwise provided by law or order of the court. Beale, 127 Idaho at 539,903 P.2d at 128.
As it relates to attorneys fees, the Shippens' appeal has been brought frivolously,
umeasonably, and/or without foundation. See Beale, supra. Further, Respondents are entitled to an
award of attorneys fees where appellants request the appellate court to do no more than second guess
the trial court on conflicting evidence. Blaser v. Cameron, 121 Idaho 1012, 1018, 829 P .2d 1361,
1367 (1991).
In this case, Appellants' position is contrary to the clear legal authority presented above. The
plain appearance of Section 32 is obviously inconspicuous, where it matches all the other language
in the contract. Plaintiffs have only addressed the content of the wananty (which incidentally does
not expressly disclaim the implied warranty of habitability) but fail to address how the language
itself is conspicuous or was actually the intent and agreement of the parties. The authority above
clearly suggests that conspicuous means more thanjust including the disclaimer language. The clear
evidence before this Court shows that the language was a boilerplate agreement used by real estate
agents all over the State of Idaho. Appellants further misrepresent to this Court that Section 32
specifically was brought to the Goodspeed's attention or explained to the Goodspeeds. Judge
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Anderson recognized this misrepresentation of fact and granted a new trial. Appellants instead ask
this Court to exercise its discretion and stand in the place of the trial court. Accordingly, this Court
should likewise deny this appeal and grant Plaintiffs' attorneys fees and costs in defending this
appeal.

CONCLUSION
For the foregoing reasons, Respondents, Shawn and Shellee Goodspeed, respectfully request
this Court deny this appeal and remand this case to the trial court for a new trial, consistent with the
trial court's memorandum decision. Respondents further request their attorneys fees and costs in
responding to this appeal.
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Respectfully submitted this

I ~ day of March, 2012.
NELSON HALL PARRY TUCKER, P.A.
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PLAINTIFFS' EXHIBIT "1"

PLAINTIFFS' EXHIBIT "1"

MLS #: RR141140A (Active)
~~rr:::;~~}~~ Y'~~.~.

-. _.- -.'

".. "

List Price: $278,700

319 N 3709 E RIGBY, 10 83442

DA YS ON MARKET: 308
STYI-E: 1 Story
TOTAL BEDROOMS: 3
TOTAL BATHS: 2
TOTAL HALF BA THS: 0
APX YEAR BUlL T: 2006
, -. APX TOTAL SOFT: 4288
~~-- GARAGE # STALLSITYPE: 3 Stalls.
~ Atlached

UNIT#:
COUNTY: Jefferson
SUB AREA: OTHER
SUBDIVISION: WOODHAVEN CREEK
ELEMENTARY SCHOOL: Jefferson 251EL
!.ffDDLE SCHOOL: MIDWAY 251JH
HIGH SCHOOL: RIGBY 251HS
ZONING-GENERAL: RES-SINGLE FAMILY
ZONING-SPECIFIC: JC-RESIDENTIAL

. . -c;

J

';!

LEGAL DESCRIPTION: LOT 7 BLK 2 WOODHAVEN CREEK ESTATES
LOT SIZE (APX SOFT):
APX ACREAGE: 1
FRONTAGE:
DEPTH:
FLOOD PLAIN: N
TOPO:
LOCATION:
TAXES: TBD
TAX YR: 2006
CBEXMPT: N
PRCL #:
ASSOC FEE $:
ASSOCIA TION FEE INCLUDES:
HO EXEMPT: N
Upper:
Main:
Lower:
Bsmnt:

SqFt:
0
2144
0
2144

#Bdrms:
0
3
0
0

ABV GRADE SOFT: 2144
#WNDWPNS:

#FB:
0
2
0
0
FRM TYPE:

#HB:
0
0
0
0

#Fam:
0
1
0
0

#Lvg:

0
0
0
0

#Kit:
0
1
0
0

BLW GRADE SOFT: 2144
AVG ELEC:

CONSTRUCTION/STATUS: Frame, New-Complete
EXTERIOR-PRIMARY: Stone, Stucco
EXTERIOR-SECONDARY:
HEAT SOURCElTYPE: Gas. Forced Air
AIR CONDITIONING: None
FOUNDA TlON:
ROOF: Composition
WA TER: Well-Private
SEWER: Private Septic
IRRIGA nON: None
PROVIDER/OTHER INFO: Rocky Mountain Power . 220 Volt
Plug-In(s). Breaker(s)
BASEMENT: Unfinished, Walk-Out
OTHER ROOMS:

#FrmIDng:
0
1

0
0
AVG GAS:

#Den/Ofc:
0
0
0
0

#Frplc :
0

#Lndry:
0
1

0
0

0
0

% BASEMENT FIN: 0
AVG HEAT:

LAUNDRY: Main Level
APPLIANCES INCLUDED: Range/Oven-Electric, Water
Heater-Gas. Microwave, Garbage Disposal, Dishwasher
RREPLACE:
INTERIOR FEA TURES:
EXTERIOR FEA TURES:
PA TID/DECK:
FENCE TYPE/INFO:
LANDSCAPING:
VIEW:
DRIVEWA Y TYPE:

INCLUSIONS: RANGE. MICROWAVE. DISHWASHER
EXCLUSIONS: TOOLS. PERSONAL PROPERTY
PUBLIC INFO: GREAT FLOOR PLAN WITH LOTS OF SPACE! LOCATED IN WOODHAVEN CREEK ESTATES ON JUST OVER AN
ACRE AND WITHIN WALKING DISTANCE TO TWO SCHOOLSTHIS HOME WILL FEATURE A WALKOUT BASEMENT. WRAP
AROUND DECKING. A LARGE 3-CAR GARAGE. KNOTTY-ALDER OR MAPLE CABINETS (YOUR CHOICE). TILED ENTRY WAYS
AND KITCHEN AND SO MUCH MORE. THE LIVING ROOM IN THE BASEMENT WILL BE FINISHED GIVING THE HOME NEARLY
2600 FINISHED SQUARE FOOTAGE. AND HALF OF THE BASEMENT LEFT TO FINISH FOR ADDITIONAL BEDROOMS AND ONE
MORE BATH. HOME WILL HAVE A TOTAL OF NEARLY 4290 SQ FT. DEFINITELY A GREAT BUY IN RIGBY. »THERE HAS BEEN
CONCERN ABOUT SUB WATER IN JEFFERSON COUNTY, HOWEVER iHIS HOME HAS NOT HAD SUB ISSUES AND TO GIVE
/
BUYER PIECE OF MIND BUILDER WILL INSTALL A LEACHING SYSTEM AROUND HOME AND PROVIDE 1 YEAR WARRANTY ON
CDNSTRUCTIOW·

j

PRIVA TE INFO: There has been some concern about sub water in Jefferson County. This particular home has never had sub issues but
to give the buyer peace of mind the builder is going to install a leaching system with a drainage field from the east side to the west side of .
the home to prevent the possibility of there every being any sub issues.
DIRECTIONS: HEADING WEST ON HWY 48 TRN RT ON 3700 E TRN RT INTO WOODHAVEN CREEK ESTATES HOME IS ON
LEFT LOOK FOR SIGN
OCCUPANT/CONTACT PRIMARY PHONE:
OWNER NAME: Marriott
OCc/CNTCr NM:
AL T PHN1:
AL T PHN2:
SA COMP: 3
NAGTOFFR: 3
DUAUVAR: No
AGTBONUS:
MIN COMM:
CNTRTYPE: ERS
KEYSXTYPE: INFRARED
KEYBXTfME:
KEYLOCA TN: LOCKBOX
FXR UPPR: No
BUILDER:
SIGN: Yes
AGENT OWNED: No
BUYER EXCLUSIONS: No
SHOWING INSTRUCTIONS: Lockbox Vacant
POSSESSION:
POSSESSION:
PENDING DA TE:
TERMS: Cash. Conventional . FHA. IHFA
DISPLA Y ON INTERNET: Yes
LIST DATE: 8/10/2006
EXPIRE DATE: 7/30/2007

r

PLAINTIFF'S
EXHIBIT

.1

CO-LIST OFFICE:

CO-LIST AGENT:

Listing Office: W in Star Real ty (#:3046)
Office Phone: (208) 529-8888

Listing Agent: Dave Chappl e (#:8240)
Agent Phone : (208) 351 -995 1
Agent Email: ~.QI£~@h_O!rn3-'L co m

- - - - - - - - - - - - - - Information Herein Dee med Reliable but Not Guaranteed - - - - - - - - - - - - - -
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PLAINTIFFS' EXHIBIT "3"

PLAINTIFFS' EXHIBIT "3"

VQI LOI ~VV I

MUN

L:J:::>~

18Q17737~52

l<'A)[

Smithll#142

I;lj005f012

RE-21 REAL ESTATE PURCHAS~ AND SALE AGREEMENT
THIS IS A LEGALLY 81NDING CONTRACT. READ THE ENTIRE DQCUM!;;NT INCLUDING ANY ATTAQ-iMENTS, IF YDU
HAVE ANY QUESTIONS, CONSULT YOUR AnORIfEY ANDIOR ACCOUNTANT BEFORE SIGNING.

IDtI 240511 sa

DATE .lIm!': 16 2007

USTING AGENCY.=..W-'-'i"'-'o=S=ta=r...!.R=e=8='''''ty_ _ _ _ _ _ _ _ _ _ _ Office Phooo I: 208-529d3888 FlU # _ _ _ _ _ _ _ __
UGIhg~t

DLwe

Chappl~

E-Mau _ _ _ _ _ _ _ _ _ _ _ _ _-'-_ _ _ Phcna It

SELUNG AGENCY Coldwefl BanKer Eagle RocK
Dffice Ph~ # 208-52946fi3
SeJllng Aoanl Randy Stoor
E-MEd randY$@realestate-eastidaho.com

fB)( If

208-361-9951

208-523-D2Q2

PhoilB # .2illL-Q89-4162

k Estates____
OR Legal D .... criplbn F>."""hed

B3

oodendum ;;. -'-'Dl""AJ.-______ (Md"odum mWlt acrotnpany original ~t,)

**.......772.000 00 PURCHASE PRICE: Two hundred S!3Y§IDly two thousand

2. $

DOlLARS,

JUlYlIDle upon the IoIlowing TERMS AND CON:DITIOl'fS (nollni;llRlIOjj clo:>fng coot:. ) ;

1. FINA!olCIAL TERMS: Notq! A+C+D+c mud add up to Intal purciuiJl.@ pf"lCG.

•.. ·o.2,50Q 00 IAl-IEARNe:sT MO!'~; BUYER hsrnbrdop0911b lwo thQuliand fIVe hundrxct. .
DOLlARS a.
0 croll Qiilporsona{ ohE>CI; 0 coohlec'!I cJ\ecloc 0 note (du9 dew): -'-'NuA"---:----:_---:~-__:_-:-:-_--:-:-_-:--:

:s

El'rtl<lSt Money fflIdancOO by:

DOIh..- NA

In lrust acca.mt

o cthar NA

"!'Ill" fe<:elpl fg hereby acknOWledged. Eamtlst Money!O be OOP¢$Itad
UGU(lfj Broker
3e1~f"I\1 Broket

Dupoll recelpt. or J&! upo<1 ()CtXIptaru;(j by 311 partlBJ: and shan be hekl by; 0

M

for the benefit oIlile pMioo h;)rslo. Tim res:ponl!Jbla Broker ahall 00 Jay WebblColrjweli RMoor Eagle Rock

(E'J). ALl. CMH OffER;~NO
YE6 Ifthl$ fa an I'll ~"h offer do nol compl .. 'e 1lM>$ ~ throufilh (ii, till blmh wIth
'V (ZERO.) If CASH OfFER. BUYER'S oaWQATIOH TO CLOSE SHALL "'OT BE SuaJl?CT TO AfN fiNANCIAL CONTINGENCY,
BUYER agr&e$ to provide SELLER within NA
b\.l$I"..... daY" from 1ha date of OCUlptNIce of this agroement by ",II ~rlla~. avitleoce of
aufficJoot funds andIor prClCe:edll n~&ary to dosa trlinaactloo. ACC<llPt<lbI~ docume!1!a!ioo IIlCltll;les, bull!; no! Ilrnlffid 10, a copy of a rncoot bank or
fl j\)nc!<ll :$tal$rruW or o:mlrad{:s) lor tM 90.1& of BUYER'S ClJrrent resldencs 01" Olher propony to be sold.

0

,..,....
(C).
AR~H' !.O.lN 01 $ .'

$

tarn, LOAN
PROCEEDS: This. Agroomenl conIhgoot
BUYER ooealn~!hE> fcllowIOjj !in§l1cit'l\l:
..................... 217 600 00 no! InclutfJllil ~ge I~ucanc.. through U FHA. 0 VA. .is.CONVENTIONAl. 0
is

upon

iliFA:-

0

RURAL DEVELOPMENT.
OTHER NA
wHb interest not to "'~ 7.0
'l:'. fer a JXlrlcd of~ year(a) at ~Fbred Rate
OIhw NA
BUYER etu:dl pay no rntlIl! than ~poinl(~) pkse onlJlnaUon lee If any. S€LLER shall pay 00 more IilM ~palnt(S).
Any rod\lctloo m points shall fimt l:ICCrlJe tl) Ih$ benefit of the
BUYER
SElL!;R
DMdrtd EqullJly l8{NlA
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~!I~ ~ 1tI1I11llquiml oy Wa p<lr&i)rap/1, BUYER I1l1l1l1 InlJ.lrUCl Closing AlIer1CY In wrlllnQ at)d P:l)' lIfIY l~~ in CO'l'I ,.mSe;,~ ..u.~B prcvidOO
h«Ilin,
A.!i~ 10 1>0 db~

l~ga{lh pl)~): The lender mi:J)' roqoo thai BVYC-R (6QtrtM'!':r) flJInl~n an Exte11~ C<;>\Ja"~
lanae.-'a poIlc:t et:rn1!!!lea\ marteN! of' pub5c reClll'd and ;addl!lon;pUyIr)~t.re$ ~Ilai""l ~ ml'ltte-rs no( zbo>.m in ~
publlc~. Tills C>xUrnlflO<! (;"'"'"&416 ..n<tW'$ poft!:)' IS lIIokl-ly fer th. be-1lIrflit of!.M t:.noor ",nd only ProllOC\.l5.lh .. IIotnd.r.

([ij. EJiI1'eHtlat COV~E t..~R'l} POLICY

Lcrll;!!i,n poJJc-y. 'Tn!$
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~ ~

YECH.ANlC·S UENS • GENERAL CONTRACTOR. DISC!;.OSIH?E: STATEMENT NOTICE: £luYER end SELL.ER ere ht\<.. try O()jjr~ lMl. , /
.nlbj8d 10 Idaho Coo" !jtS..52&
.!aq .• a "Generel Contrnc:tor"muaffocMda- a Dlsclooure Slstamenl. 10 a
IMt ~crll>e$ certBln lighle afUxdOO
Ie) Ihe ItQln$Q\¥l11>r {1It.g. lion lIralY6l1J, 1/(Sf16ra- liab{lItyln.ur/lrlc~. e:x1<>ndDC! polIcle\< vi tilic In"UIW1Cl!. surety ban~. and ",,,b-CllIuraclor itlfcm>&llon}. The
Dlsr:\C!11l1O S16~t ""Il~ ira gl....n \0 '" n~cr prior 10 \113 0.""""",1 Conlmctor Billorlnll!l\{o any eootraol U1 M emol.lT1l exc~g $2,009 f'/im ;l.
hoIn_nll(.1~tlllr;;tIm. 1Ih~ repalf. or: ~8f ImptC'll1lrnonb 10 ~ prppeny. O<'~ II fl!3!dt:n1la-1 rc>Gl Pr(>j)e<t¥ pVr(;!\;J<>;:c.r for the "...rc~. WId
nhl CIf l'I<IOWIy COIIst¥Uct..:l property. Such dlsclouur .. i. thE> flJ:Opo"",iblli1r of the Gl!J1'\arld eonlre.<:lor ootlll ~ nOIIh.~ dilly c! ~lIr ~IIO oI;!\;lln t"iS
inlOfl1lDllcn D!l your b$haIf. You are advl&ed to coo~ult witt! My General Conlr;,tob;lr lrubjac:t 10 rd§ho Code §lS-SZ5 at S8Q, (eQar,llf'l,l Ihe G~~Ot"al
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~ BUYalc:h~ ~ to hIM! Iosp<!Cl\\on OnDlIn Mv .. Inspectlon. It ~UYER cIlQ"1f,,,. 00110 Inwe In~p",ctlOll skip eectlon 9C. BUYER sllall
me flQht to COO DUct l~rJDM. In\I'eerigllriCllB. ~Iu, B~ mil c:lher 1I1ud!<;~ 31 I!3.UYER"S' lIXpil.nllQ, BUYER !Sh~~. 1I4I.hln ~_ bu~s

1$

,<iT

MVO

1S11

day(s) of l3(;cl>¢ant:<>, com~e!l> fi'w><oo In3~1()"" and QM!! 11:1 SELLER ....ale... nolllU!o of Oi3l>pprovt:d of It"""" SUYER ;$ "In;"'(lly a<Jyb"e<;j 10 exerd,e
rights 91>4 to ma!u:rBUYER'S 0\I.IrI ~ of pro;""",r:lM!8 -..1th a~ quBWlC8lion .. 10 conduct If"epecliooe of the eot.Ira properly.
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(B). FHA IUSPECTIOU llEgUIREMENT. If mppllcabl1l; "For VOtlf f>foleolfon: Gilt a HtI!mllrnlpl!Ctkln", HUO 915M-CN mU't be slgnlXl on
~." ~""""a.,,,, of tit",
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IE!>
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.,.,.

lee
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(C). SA TlSf'ACll 0 NlREM OVAL OF rNSt"€CTI~ CON'fING!:NCIES;
f( BVYER !ioH nM wl\hln ~ a!r1cI tJl!\" perlod !f.pedl\eo glv& Ii) St:llE:R writlen notice Of oi&apprO",",d Item". 8UYER

n.

~;lIJ conC[U$lw!y
b() doom."j to h.,,,,,: (») oomplctod iii "np""t/Ol\8, Inveallgl'tloo •• fl"'i9W of applicable doc!;m""". 11110 IIH.cJ"'HIra-a: (b)
10 pmcaoo wlltt the
11'3fi~~ ~nd (e) 4<HIJ ........ "'I IlebIf4y. r~ponwfbl~ty and
for ~f.
correctlo...., cthwlh ... for Items which SELLER hoo oth""",,,,,, :19"''''; in
wriling 10 revel- Q" cooed:.
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""!><O"'' '

,,"'clad

J;jG

2J-

f13

If BUYER aO<l$ wllhln 1'tl6 strlCi Umll j:>tl1lbd ~~Cllia<l gi'i\'110 SELlER wtitlM l'Iotko or diBlJPpIO\l1l<l hems. GUYER ~I>\'lll pn;wld .. ,<>
oI-ltt"n !f1,.,Hctl"n r"pwts, SELLER .tr..ll have 2
bw:sm,,$1!1 <:I8Y1') in wl,lch Io,npond 10 ""fltmg. The
SELlER, 8t Ih<!lr ~ rnw ""rreel !.he iwflt!> n. t:.pOCified by U..., BUYERS in Iholr l.,uet OJ' may elocJ net \0 db >0. If 1M SELLER "l)rn= 10 "",,'ad the
IltIKoa I'lGtM lor In Ih" BUYERS latter. 1I\.er11:)(Jth poolM "gl>!<! tI1l!i! thay ",HI conlin"" .....Ih Iha ~t1on 2nd proceed 10 c!O""'Il- Tn"" ... liI r.mo"'~ 1m.
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1)"5

II thiil $~LLtR ~ nol. 10 COrrl>C! llw tli1iappr"""" ilems, or OO<l3 nol; roopOnQ ifl ""riling v.iihln the stTIct tJmQ PlIrioo sp!l¢/~. Ih<>~ \11"
allYER(S) 1t!l\l<lll1.. oplioo·oj' "iltter continUing the trnn~llCtlQn wllhout the SELLER being r""ponslbla ror corr~ng these denclende! Of gMot;/ lhe
SElLER'I<ItlUln nalC<! wJlh1ti ~ boomOOl): ~ that Umy wIll 001: cOfitin v.. with Ihe t(OOljflil:tiQ" etoa viii ~~ 11Iei< E(lII)~~( M~~ ba<:k.
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4). If eiJYER d.,..,. neX (!t'ItJI »lJ<;h wri~ "alice 01 car.,ell,,!..,., Vf!lIl1n""" ~h1c;t tlmo !><'fled" "pocIOed. BUYER shlOl c()(lc!UtUVI>!y M deetnBd
IC> ~ el<>ded It> pr6l:/IOO ..,ltt> II>... 1.... ""=llMt llrilhoul '''pain, or coer""liQ":> 01"", I~ rDr itarn$ whil:;h SELLER. h=l<> ,,11\ ..... ;...
m _ltl"ll 10
r.. palr /lr to<r .. tl SEu.ER ~j;1II1 Il'IaMlhe P'llpefty 8Vlllioble ler an ln5Pectloo:>. BUYER s.MlI I(ocp tho pfQPerty Cree lind cw CIt DOIl1l; itl/jtmnify and
MId SELLER h&lml(lu frolll a!lllalhlllty. cldUI'r:$, o1tm:,mds, ItWmOtS at"Il1 00$111: aM rlt'palr <!lOy d;am:!;Qt$ arisIng from thtrln!lPllcllcns. No I~pedioms
may ba made by arry gll'Wlmment!illlwdinl) or 2:ooil1l1 iMp$<;\Qr I)r gcvf>1l\fllOOt 6tnPI<»n;\'e ..knQUI me pl10r DaUlool of SELLER unW-l' requtred by IC>CaI
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IQ'II,
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~O,. LE'AD PAll'H DISCLOSURE:
""vb)~ propetly
l!.i5ti~ nQl doli...w as ·T~r~ Hou:.tng" fBt)Nd~ /s;ad-tl;;w.ed ~aln! or ~oo painl
fllIMrd:... II ye:.. EWYe:R horoby I!dcnowlf!d9e:t (ne '®wlng;Y. )
111:15 been provided an EPA approved lead4>aa,,11 ~int nalard Ihfgrm:.11co
fl.tIi1lphS-1. "ProllKi: 'tout FemU, F/Oili L6.a(f l<l Your Home", (b ) r~1?l <If SEklER'S Oiaclo.;tIfl!> of Inlorm ..I/O<1i1ocl Aci(oowloOGfl1e<1! FO(rft
~
1:>eat1 f'<""ldOO \&<)1" afl ~ect>rds,!6!-1 rnpor19 or otner InIl>ffllBl:On. /lany.releted 10 In" pre""""", ui .....d..b.. ,,~ paInt lJ;;>t",d~ on
propitrty. ( c ) Ihal
Ihl .. cQlllracl ~ CQl'ltiJi1l0fl1 '-'!XI'" BUYERS righ! \0 /java t... & propt\flY ter~t~ for Ie.M-J),1U6c! pelnllllJur<h 10 P" cOI'IIP/t'\Qd no laler Inil"
NA
or l11e COfrtlnlt«Jcy 10>'111 lermlilalO, { d I thlll BUYER IJelWy
~""
dO(l$ nollO'i)ill!1 lhls tlf1l1. ( til thOi1 if mI reJulb shOoY
un;lc:ceptllble mnoonta 0( lB3o,b23ed paint on 1hE! pl_lSet, BUYER rroo Ill!! nell! II) ctll'1Oll: tho ClWr.!tt SllOject 10 !he OJ)Jlon of !he SELl..ER [10 be ~h'e;1
In ....rl1lr>filJ 10 ojl)"'( 10 r.,.,.""" II>c l....d-bC3eQ p"'lnt ..I'd «.,.,.oe! 111ft ptablarn whic::" mu:.t 1>0 """O<hpl;~h"ll bet"' .. c~;n9, ( r ! Ihcllr thc eonttoell •
t:<lIl~ u~ Ihlt CI3U~, BUYEITS ~t InOO\!I)1 MpO&1I11/11J bIl ralUrTWI(I W BUYE R.
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11. SQUARE fOOTAG!:: VERiFfCATION: EAA'l:.R1S AWARE THAT ANY REFERENGETOllE SQUME FOOTA$€ Of Th'E ~ PROPERTY OR

1\IJ

,..,

1M1'HIJVEJj!~ ~ ai>PftO,IIfl\iA.Vl!'.

:DO

i2. SEI.I.ER"S PROPERTY CJrsC('OSlJruE FOFU!: If rnqwr:d by TI'l!e: 55, C~&f' 2S I~o Code SEILER "",II wi!hln 11m (IO) dayj; ",fl« emwl!co
or Illts ~m&ot provid& to filUYER "SELlER'S ~r\y D~c10&/(6 Fam" Of ~a:;aP~1T rDflfl. BUYER has rocelve1.1 (fTe ·S~lt..E.R'S Propt::ffy
On.clQaure Focm" Of olt...- q"""'l'l;Il;lle> form priQr In ~iJ1ling lhill A~oo!:
Yaa ~ f.h [ ] NIP.
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OIP

=
;tu
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If' SQI..!I:M:E fOOTJi..CE IS MATl::Rtal.. TO TIilO~, IT t-WIST BE VERlFI('O WRING THE
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PERIOO.

0
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14. SU~{V1Sl0N ~fOWI'&SR'$ ASSOCIA1101II: BUYER· 1.1- ~ lhal rncmbcl'll hlp In il Hamo Owner':; A=m:lalloo may be ""'lllir",d rmd
&UY1i:R "'!ilr_ 10 aolde by I .... Arllell>$ of InccrpoI>JtIoF\. By-LtMIar.tI rull><. and ro~ulallon' ... tile Auoei:>tior>. B:UYI<R ill Iyntw ;)W;)ff)< 1~1 '11>0>
Pte<perty mey b$ SUI:Jj('lct to ~eunantfi IfMl5d by Ihe ~!J~llO<t d~Crib~ fuU tn th~ Daclantliorl at Coven~Illl;, Condllion; ond Restridlon~.
BUYER hoti r~ HocnflO'Wllel"» As.!Ioc:l~1lI1 J[en~:
'fee U I>b Jtl§l. tV/A AU(¢latioJl fOOSlttups are $
NA
~ NA .' ~.
OOYER
SEl..lER
rtfA to pey HomeoM!e<"$IU=:::!a1loo SET UP FEe of$: NA
I1MI'" 1'r<>p<>rTj1
tAAN$FI!R f'U8 1>1 $
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~Inj).
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15. RHOT APPUCABLE DEft NED:" The- kot~ "roa: "WA.." "lUI,; and "NA." as uaOO hall!ln am :abbre~ C>f thEt Iejll\ 'noJ l!j)pllc:ab~.· Wn.ljt
Illi. Qi,I.eomol1t
tt>v ~ "nQt app'h::;IIbkl" or en &bt1revilJllon Ihl!!ceof. It sr.alll:le elllUUnC'e" Ihat Ih .. par1i..t; h:tvo cOnte:mplareQ Cert3ln 1",,1,; Ot
conOi1iOnD Qflc:I
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1A. COSTS PAlO 9Y: C=lo in OOdition '" \1\csa 1lol8d h<lIO'H mlPj ba 1nallT6d by eUYER and S!;u'ER lriLlo.., 0Ih ....... ~ "Stain. or pl'O'Mod t;y
or ~ by _or, a o!t>erI>ha .t.:!U!d wolf!, 1M !><Jcn<r C""lt w>Il bO p>rid "" iru5<:.tlo.1. Soma cow aM!nJbjact to b»<1 pl'Df)"""
SELlSi:_u. payupto.
~~-"lJ
larulatrtl<lUl'o<jropalt CO&U only.
OOYER 0< SELLER """ \:he """"" 1oP'I'Y ""J' ~ ~ ~ =lo. In ~> ol ~amO<J'\l,
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17. 6cCUPAUey: B1JYER),!~ OdOO'l n.t;.b:v1Q to o>c"",oyp'ooorlr"" BI}YER'S primary rs.I""hca

1it. FlN.A.L WALK i'liMUGff; The SEllER \lfM!s BUYER and 34lyrepr<:>ffileWeor BUYER
throullh

~P""""" 0( trI. p<emi.... "P\'<1lJd.... 1oly

"""""a.bI<l ~ lDrondutl a fin<i "",5<

...L.. ~ d<>y(.) p<b< 10 C("'" of ""<fl>'<', NOT AS A CONilt'GEficY OF THE &o.Lt. but

iorpucp""," 01 ""U.fjirn:l BuYER 1116\ ""y '~r$IlQf_ Ie inwti5<lo Oy6UYER """ SEllER """,!>bell """,p!o!ed "'" p~.s "'~.,
IlMlantbly 1M ~ t:O<><llUM "" DO nccopi.Mcl> daI. oIlhi. COO\r!lCt. &EUER ,hill! IT"",,, promt.". aVllikJlJIe 10( the n"" _
It)rDtJUh end
.l.O""" to aCDllpt 1llB ""'po",iblJily antS ""p<l!ln I", tMl;ing rum aI lIle udllllM ",.. tl.<fr><d en lor tho w..1i< Ih""'lIh """"1'1 fa' phom> and cOOlo, If
nurE;R 6o<l> not comucl a final w~1l! IJ1mugn. DUYCR .J'<'dIlatlly ",1M''',,, IlH> SEllER ru>d B{nl<.~r(3) ", ""l' 'sbllity.
19. RJ3KOF LOSS: Prior 10 clo.'ng "'lbl" ........ ~" tlliJ( "'-1=, dull ,......" ... ""II> SELtEIl. II> :>ddltlo", aht,.dd ,fw, p","'I""" "" "",I. Molly
d""",QOd b)' lin!>".. oth ...
c....,.. prl.,.. to drualnl1. !ilk OQ".. m_t .NLlI .... void at tho Ot>!Ion of th .. IWYER,

_,,,,ell...

;ro. CLOSING: On", oorroo IIle clo:dl1!/ dlOtD. BUYER....o SEl..l.ER;.M~OOt>o""wllh "'" _Ing agency e&luncr. ""d In'''Ufl'IlI1t:1
txtll'I~

lbte ~. ~.~~g~m~ lh'!l'-hb c:a.n_~h.lI dogu:~ ar • .tlh.t,. roootdo-ti or iIi¢:OJtpUo<i by

IUt

",""'''''''')''0

OSt:f'OW ~;.nl and tit, ..-kit

",...,,,,•••21..,.' " ...~ ... SEU..ER.. TM (;~ .bell .... S'Q lale< !ha:l1~1~..~JjUJlI~vL...t....~:MqOOL=c....,=_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
rhO plI<1i .... "C_lb;>IlIWI CLOSING !\GENer (MIlII. ~ wi b<t.J.F...I!iffi:=;lL~=ErS!.-,I1t.rlPM..i<:!i!!J...J.I1UaJ.!!;!-,,_ _ _ _ _ _ _ _ _ _ _ _ _ __
loo.lOd.t
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21. POSSESSION: IlVYER _Mil b~oo!llJo<j 10 p<>:os .....
~ or OOOla
!kne
O,u·t[:J".M.
?~y It!XC1f onr;I WIt ... iI....."'''''llIlu.lng the Ilul m2llablo =n","~ ... ~I. rc:rtb, inre"",t enQ r""""",'. I!<IM, ancumbr.on= or obIIgall"",.
aUtJllM<! """ umru... .nail "" pt<HtlUld "" Of Par At clo<!~!!llng

Z2.. SALES PRfCEfNFORlllAnON: SEUER and BUYER l>"""'r grant permbslon loth. b",\Qjr. ;;mel ";lh.,. P""Y 10 \hi. A""""",""I, 10 tli.><;1O ••
...il rl;!tz (rom 1hb \t"""adJo."., Indvd!ttg selll.g price "'lC! P«P"rtr~"". 10 mtli>C:a AJ;sOClatlo" I 6=00( REAL TORSI!>. rrruJdple islhg service. its.
momt>..-.. It. m~' "",",!>CilI. opprul ...... an(! oth/l' pt'OIex,lohal us'"" 01' 'oIIl .,..Iate ...1.. tl&ta. The paMis .. It> this AQI'''''m''''I.''"'''''M~. ~
~'Mft ptle& fnfotrrrstiOtt c~ aa a rtnLJI1 Df thl~ A9reemont IT'\lJy b-e pt'Ow'i~ to th<e' Cwnty Asr.t.$"~I), Offioe Py OiU'>01 party or by Ql.thor- p.8r\Y!i Sroku-.

2:3. FACSIMILE TAANSMrssION: F=lmll<toc oledl'<lOlc tran.rni,aloo 01 anyl>igll<l6 "noIMI 00CIIfl'6n\, ~d retr"""rrI""""" ol ".,y.l~ned r.c9im'e
0(

eIslelronlc trll<tl!mI.<loo
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28.- DEFAUt.I: !I' BUYER da'sullB In the parlormat'lC<! of IiIf~ Aijroemem, SELLER ~ 1hc option of: (!) i!CCSplll'1Q the EQrnesf Mooey as !lQuidljle<j
dam!lQ64 or (2) lJIUr&ul~ .;myo{hS( ht..ftll rlQbl ~ remedy fa wIllch SELtER m.:aybaMlJtled.lf S8..lER oiocfs. II) prl)Cl><10 IJOOe< (1), SELLER ~h.1)
mak .. dom.md UpOfllN.! hQI<lt<r 0' rho l;"rn".t MOllO)", lIp1Jn ... hleh dsnand "aM hold"r ahall pllY from l~e EarMc.1 Money thO cas!:> IflCU(("a tty
Sl'.I.U~R"S Brnke. On twlt>Wr N SELLER aT>d SllVER l"!'\lalCCl to Ih .. lr-anaru:lkm. 1l>C1IJoilil/. wllhwi limitation, the coo '" 01 tlUo if" uranoll, ll-Scrow I""",.
!lpp!'l;lbi1l!i, crelllt roporI r~. lrul-padloo r_ end a1lorttell'5C Ie=; lnd !t:lld 1\0lOOr ~hOl!I pay arry b!l!llnce c.r the Eafne:s.1 M-Mey. one-hslf 10 SELLER l\l\d
o.r>t,-l1.:!Ir In Sau.:R·S Brol<&-, pttlVided rhllollJ\a """Clint 10 b~ prud 10 SELLER'S Bro~e{ ,,,In,1) ""i e.ceoo ll'" BroKer'S "p'et)d to cbmmj.~i""'. SELLER
flOC; BUYER ap=IIICGlly lIcl<nolHH!<lQI!! "'-""l "1l",n

I"", iI :,)(;LLER e!eds w accept

tI:'\" EIl1I1"s1 Mcnay as liQuiaal1!<:l d2!1"l'la<ji)'. !llJch "tmII be SELLER'S

~Q":>rId ft"ellJ~l ..... f~.

,,04 ouch "h!>ll nt>l. b6 cOI'I.ldiOl'Od.i! ~Ily or lorfei!"" ... II SEllER sllX:13 to procoOO un~« (2), (hit hoi dOT or \h" Earn"",'
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Ilrnll3liMl, thQ Clnl;$ al'b;¢I<~f'll'J" r~ 1111",
OoSCI'trlIi f~. !!ppraill>i, cte-Oi f~ fO(\':>. in;p,~tiQo f~ end 6tlomey'J 1005, w~h any b,;Ianco of
lho ~11IoWn1))' !D ~ held pem!lnQ mso!trtl«J of ilia Ini;l!lef.
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01 .... y c.t:il~)I flf11"I"dlng the E....n'-"" Mln1,,'y ilfld lhinfl" ...1 vt!!ue tI"kI by flrOll.llf 0{ cI<:noiog "'IOI1O'l"'Y, tmle.t", mu(u;oi "",It\en Irr.>irllctlorui arc:: ,,,,,,,,I'oI'<'d by
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1dru'lIlQf copfao ~hillllDg<llner ~1l1u1() OIl!! ;;rlQ' t!le SWl'tS in,lrumm,

31.
Jlt
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00. TM Ix~QQ _king mrb ~ 5fl.I.ER.{S) Ix ,.ctl1l9 as; a NONAGEWT for lh .. SELLE.RCS).
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RE-11 ADDENDUM#_O"-<.4.-LN_E_ _ _ _ _ _ _ _ _ _ _ _ _ (1,2,3, etc.)
Date:~~~~~U-

_________________________________________________________

THIS IS A LEGALLY BINDING CONTRACT. READ THE ENTIRE DOCUMENT INCLUDING ANY ATTACHMENTS. IFYOU HAVE ANY QUESTIOh
CONSULT YOUR ATTORNEY AND/ORACCOUNTANT BEFORE SIGNING.
1
Z

3

This is an ADDENDUM to the Purchase and Sale Agreement.
("Addendum" means thallhe information below is added matef"ial for the agreement {such as lists
to change. coffect or revise the agreement {such as mcdificalion. addition or deletion at a term}).

<X

descriptions} and/or meaas the form is being us

4

5

PURCHASE AND SALE AGREEM ENT DATED: -lLJt....l une'-<-l1-'"6c,.......
2""°".,0"-7_ _ _ _ _ _ _ _ _ _ _ _ 10 #

6

ADDRESS:

7

BUYER(S):

8

SEllER{S):

9

The undersigned parties hereby agree as follows:

240511B.~8_ _

319 N. 3709 E.. Rigby, ID 83442
William S. Goodspeed & Shellee B. Goodspeed
Robert Shippen Construction

10
11

12
13
14

1. Buyers & Sellers acknowledge that the correct Address for this property is:
3709 E. 319 N., Rigby, ID 83442 and hereby amend the purchase & sale agreement
(the address used had the street number swapped with the house number)
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To !he extent the terms of this ADDENDUM modify or conflict with any provisions of the Purchase and Sale Agreement including all priOI
Addendums or Counter Offers, these terms shall control. All other terms of the Purchase and Sale Agreement Including all priOI
Addendums or Counter Offers not modified by this ADDENDUM shall remain the same. Upon its execution by both parties, thi
agreement is made an integral
rt of the aforementioned Agreemenl
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